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LEGISLATIVE IMPLEMENTATION GUIDELINES

l. Introduction

1999 produced the mogt significant California managed care legidation since the passage of the
Knox-Keene Hedth Care Service Plan Act in 1975. The fecundity of the Legidature was
checked only by the late-hour intervention of Governor Davis, whose staff presided over weeks
of negotiations in search of (undefined) middle grounds on scores of bills dready far dong in the
legiddtive process.

Sinceit takes the Governors signature to get a bill on the books, the power of the pen proved the
dominant force. As Senator Don Perata explained his openness to gubernatoria influence on his
SB 59, | an going to thelight! Neither he nor his bill at that point were having a near-death
experience, but the imminence of enactment of hisbill produced a very powerful and wondrous
force on hiswillingness to amend it and S0 it came to be passed, and signed.

Whether anaturd jump in the evolution of health care ddlivery or caused by computers, calous
hedlth systems, corporate greed, avaricioustria lawyers, providersill-equipped to be business
persons, poor regulation or Helen Hunt 1999 was avery big year. It could have been worse for
purveyors or more tilted to users. What the resulting bump in premiums will be remainsto be
seen. Publicly traded HMO stocks fell sharply upon media reports of the plans of prominent
class-action lawyers, inspired by the California outcome, particularly SB 21 (see below).

Managed dentistry did reasonably wdll in this very big year. It was exempted from two of the
major measures, and insulated in severa others.

These Legidative Implementation Guidelines address the more sgnificant managed care
measures enacted into law in 1999 that affect managed dentistry. A comparison of these
guidelines with the previous CADP L egidative Report published in the BUZZ will illugtrate the
extent of the winnowing process and the relatively reasonable outcome for managed dentistry.
. ENACTED L egidation

A. Health Plan Liability: SB 21 (Figueroa)

For the last severd legidative sessons, HMO adversaries, reformers, the Trial Lawyers
Association, and severd key legidators have attempted to pass legidation that would permit
HMO enrolleesto suetheir plans. This year such legidation passed and was signed by the
Governor. Negotiations were intense and prolonged, with the Governor's Office findly taking
the reins and virtudly prescribing a" compromise” text.

SB 21 establishes for plansa"duty of ordinary care to arrange for the provision of medicaly
necessary hedlth care servicesto its subscribers and enrollees’ where the particular serviceisa
covered benefit. It declaresthat aplan will be "liable for any and al harm legaly caused by its
falure to exercise that ordinary care" when two conditions are present: (1) "thefalure to
exercise ordinary care resulted in the denid, delay, or modification of the hedlth care service
recommended for, or furnished to, a subscriber or enrolleg’; and (2) "the subscriber or enrollee
suffered subgtantid harm.” " Substantid harm is defined as™ loss of life, loss or significant



impairment of limb or bodily function, significant disfigurement, severe and chronic physica
pain, or sgnificant financid loss'. The measure in one of its more controversd provisons
appears to prevent a plan from seeking indemnification from a provider for the liability imposed
under the bill.

There are no caps on damages and no "MICRA" limitations available.

There are anumber of ambiguities and linguistically avkward provisons in the measure thet will
require "clean-up" legidation next year. Some of these include the definition of a"managed care
entity”, what "medically necessary” encompasses, the timing of the provision of the controverted
service and by whom, the "boot- strapping” potentia of equating "subgtantid harm* with
"ggnificant financid loss', the above-referenced no-indemnification provison and others. It aso
isnot clear whether this measure will survive a chalenge of federa preemption under the ERISA
Seatute.

Dentd plans should note that SB 21 requires as a pre-condition to filing aligbility lawsuit thet
the person must have exhausted the procedures of any independent review system required by
law for the entity being sued. Since denta plans were carved out from the mandatory
independent review legidation passed (AB 55 (Migden)), they may be sued directly. It isnot
clear that a court would even require that the person have exhausted the internal grievance
procedure of the plan and the appeal to the Department of Corporations as established under
exiding law.

Effective Date: January 1, 2001

Implementation: As quoted above, the two triggers permitting litigetion are fallure to exercise
ordinary care that resulted in the denid, delay, or modification of arecommended or furnished
sarvice, and the consequent suffering of "subgtantid harm.” " Subgtantid harm” is defined by
Very serious outcomes.

Neverthdess, plans should review their policies with respect to modification or denias of

provider recommendations or referras over which the plans have approva power. Denta plans
would be wise to thoroughly review procedures by which covered services are denied, delayed or
modified. SB 59 (Peratd), outlined herein, establishes a number of new requirements for
utilization review practices of plans and these will be looked to for thresholds for dements of
"ordinary care."

Dentd plans should also review their complaint and grievance procedures and how enrollees are
treated therein. Alacrity, responsiveness, and a caring tone in communications are common-
sengcd atributes of a grievance procedure that will function to prevent litigetion. Asa
minimum threshold, the statutory time frames and requirements of the Knox-Keene Act need to
be carefully honored.

Again, snce dentd plans were exempted from the independent externa review process legidated
thisyear, they are therefore "bare’ to lawsuits under SB 21. Minimizing that potentid will bea
function of how well plans manage the "denid, delay, or modification” of covered recommended



or furnished services. "Ordinary car€' is not satutorily defined, and in the case of litigation
would likely be l€ft to the determination of the jury, which cannot be expected to be pro-HMO.
Thus, to avoid litigation over "ordinary care," denta plans should exercise "extraordinary care”
to assure that their procedures do not fail them and result in lawsuits. Enhancing arbitration
avallability and procedures will likely aso hep avoid large adverse judgments.

B. Independent External Review (AB 55 (Migden))

The notion that HMOs should be required to utilize an independent externd review process as an
available seque to their interna grievance procedures, as supplemented by the statutory DOC
review thereof, has been in the legidative pipdine for severd years. Thetrid lawyers have
opposed it unless it were linked to the ability of enrolleesto sue their plans, while the full service
plans came to embrace the ideaas away of insulating themsdves from liability. The procedures
that have emerged for an acceptable externd review process became extremely detalled and
oriented towards medical care, as opposed to the managed provision of specidized care by
speciaized plans (denta, menta, eye, chiropractic, acupuncture).

1 SB 292 (Figuer 0a)

During the 1999 sesson, it became fairly apparent that an externd review bill would
finaly be passed and enacted. The Cdifornia Denta Association made a stuttering attempt
totdly rewriting their bill (SB 292) three different times to legidate an externd review process
that applied exclusvely to dentdl plans. CADP attempted to work with the CDA to craft a
streamlined process that made functiona sense in the context of managed dentistry, a process
that went nowhere at virtualy every turn. The CDA was unable to present data that supported
even the need for an externa review process.

CADP then convened a codition of representatives of other types of speciaized plans,
including vison, chiropractic and acupuncture, and the NADP, to Smply seek an exemption
from the externd review legidation then moving rapidly through the Legidaure. AB 55 and SB
189 were the two key measures. SB 292 was put on hold by its author. The codition worked
hard, intensdly and very well together, and the end result was indeed an exemption of specidty
plans from the independent externa review process (with certain exceptions, as noted below).

The success was not definitively achieved until some forty-eight hours before the
Legidaure adjourned. The CDA hed striven mightily to include the specidized plansin the
externd review legidation, conducting a campaign that included serioudy mideading full-page
newspaper advertisements and communications to legidators that were smply not true. SB 292
remains aive and the CDA has been making sounds to the effect that it may seek to move it
aong next year.

2. AB 55 (Migden)

Below are sketched the primary provisons of AB 55, which take effect January 1, 2001,
when there is established in the new Department of Managed Care the " Independent Medica
Review Sysem.”

Specidized hedth care plans are exempted from these provisions "except to the extent
that the service (1) involves the practice of medicine, or (2) is provided pursuant to a contract
with the hedlth care service plan.” Thislanguage emerged from closed door find negotiations
from which plans were excluded, on the day before the bill was brought to the floor for find
vote. It was not until that moment that the speciaized plan codlition knew that indeed our



struggle to achieve an exemption from AB 55 had borne fruit. The quoted language was of
course viewed as somewhat problematic and infelicitous.

The first exception to the exemption is not so difficult to understand. If a specidized plan, for
example, were covering the services of an ophthdmologist or a psychiatrist, these would be
consdered "the practice of medicine." The second exemption exception will apply to specidized
plans contracting with other health care service plans. It gpparently was the intention of the
authors that this refer to contracting with full service hedth care service plans, the reasoning
being that the enrollee being served by a contractud relationship between a specidized plan and
afull service plan would aready enjoy the benefit of the independent externd review process by
virtue of membership in the full service plan, and the Legidature did not want to "confuse’ the
enrollee by denying the enrollee access to independent external review with respect to the
specidized benefits,

However, the language is vague enough to arguably extend to contracts between specidized
plans. Thus, for example, adenta plan contracting with ancther dental plan would have to make
available an independent externd review process, even though the first denta plan did not itsalf
have to offer an independent review processto its own enrollees. This anomay was not intended
by the Legidature, and cleanup language will be pursued next year, ponsored by both CADP
and the Cdlifornia Association of Hedlth Plans (the full service plan association) to make clear
that this second exemption exception gpplies only to a contractud relationship between afull-
sarvice plan and a specidized plan, rather than to a specidized-plan-to-specidized-plan
relaionship. Since the effective date of AB 55 isnot until January 1, 2001, it is hoped that this
ambiguity can be clarified in sufficient time to pare plans with such contracts the burden of
preparing to offer independent externd review to their members.

Specidized plans contracting with full-service plans should not expect that those relationships
will be exempted from the independent externd review process, given the reasoning and intent
of the Legidature described above. In certain particular instances, it may be feasible for such
plans to contract directly with the subscribers of the full service plan, thereby avoiding the need
for independent externa review. This obvioudy will need to be done on a case-by-case basis.

The actud text of AB 55 should be andyzed carefully by affected plans and their counsdl, snce
it isquite detalled. Thus, the key dements of AB 55, which will be gpplicable to specidized
plans contracting with full service plansin January 2001 and potentidly to specidized plans
contracting with specidized plans (see above) will include the following stepsin a detailed and
complicated process. Plans affected by AB 55 must themsdlves closely scrutinize each of these
steps as they begin to design their required procedures.

Appliesto a covered service "that has been denied, modified, or delayed by decision of the
plan, or by one of its contracting providers, in whole or in part due to finding thet the service is
not medicaly necessary.”

Does not apply to coverage disputes (not dways a clear digtinction).




Employee mugt have the provider recommending treatment, have received urgent or
emergency care from a provider, or be requesting trestment for a condition for which enrollee
has been seen by a plan provider, even if the provider is not recommending the trestment.

The enrallee mud file a grievance with the plan and participate until resolution or 30 days
(three daysif expedited review warranted, and DOC can waive this requirement in certain cases).

Department determinesif enrollee is digible for independent review, and must creste a process
to screen grievances to determine digibility.

Following internal process, enrollee gpplies to the Department for independent review.

Department reviews and notifies enrollee of decison.

If independent review granted, Department notifies plan and the review organization.

Within three days plan forwards specified materiads to review organization.

Plan must update information as it emerges and transmit to enrollee and provider.

Plan must provide enrollee with the documents submitted.

Enrollee may obtain copies of same.

Independent Externd Review Organization (under contract to the Department) conducts its
review.

Reviewer determines medical necessity using specified criteria, review to be completed within
thirty days (unless urgent condition, then three days).

Reviews then provided to Department, plan, enrollee and provider.

Reviewer's decison binding on plan and issued as a decison by Department.

When plan receives Department's decision plan contacts enrollee to implement decision.

Decisons made public after individua information scrubbed.

Violation of process can result in fines and pendties as specified.

Plan paysfor reviews, at fees set by Department.

Effective Date: January 1, 2001

Implementation By January 1, 2001 information regarding independent review must bein
affected plans evidences of coverage, plan grievance procedures, letters of denid, written



communications regarding grievances and so forth. One-page application forms, with the
gpecified information, must be prior-approved by the Department.

The plans affected by AB 55 should schedule compliance in atimely fashion, to include
amendment of policies and procedures on grievances to incorporate the independent review
process, as prescribed in the bill. Plan personnd involved in the process should be thoroughly
trained and knowledgeable.

Affected plans should begin to prepare their filings with the Department of Corporations to be
approved in atimely fashion to be able to go operationa January 1, 2001.

Pans holding specidized- plan-to- specidized- plan contracts should probably be preparing for the
wordt case scenario that AB 55 will not be amended to clarify that the intent was not to include
such contracts, necessitating their timely filing with the Department of Corporations and January
1, 2001 compliance. An amendment to clarify this may not be passed by the Legidature until
late summer, athough efforts will be made to get it through the Legidature and sgned by the
Governor prior to that time. 1t would not need to be "emergency” legidation, which would
require atwo-thirds vote of both houses, but rules will have to be waived to acceerate the time-
line or the amendment will have to be inserted into a bill well dong in the legidative process and
likely to be sgned by the Governor. CADP will be addressing this matter as early aslegiddive
attention can be secured.

Whether plans are affected by AB 55 or not, they must attend to the new requirements of SB 189
(Schiff), outlined below.

C. Grievance Procedures (SB 189 (Schiff))

The companion pieceto AB 55 (Migden) is SB 189 by Senator Schiff, which incorporates
various changes to the current grievance procedure requirements and coordinates those with the
externd review process. The provisions of SB 189, however, stand on their own and are
applicable to specidized plans, whether a given specidized plan issubject to AB 55 or not. The
messure establishes certain requirements and standards effective January 1, 2000, modifying

them on January 1, 2001 to coordinate with the then- effective independent externd review
Jprocess requirements.

The key dements of SB 189 are asfollows.

Plan's responses to grievances must contain clear and concise explanations of the reasons
behind adecison, including when theissueis dlinicd, the criteria used and the clinica reasons
given. If adispute involves a contractud provision, it must be explicitly cited.

Reduces from sixty to thirty days the time in which an enrollee mugt participate in aplan's
grievance process before submitting the grievance to the Department of Corporations for review.

Adds "savere pain” to criteriafor an expedited review by the Department, which could
possibly be triggered by a grievance againgt adentd plan.



Reduces to thirty days from sixty days the time for the Department to review a grievance and
send awritten notice of find dispodtion to the enrollee.

Reducesto thirty days from sixty days the time the Department must track and then pursue
pending and unresolved grievances.

Eliminates requirement that plans provide enrollees with status report on grievances within
thirty days now it will be thirty days and out.

Reduces to three from the current five days the time to provide the enrollee and the
Department with a written statement on the disposition or status of an expedited grievance.

Eliminates the $250,000 celling on fines for certain violaions.

The measure includes various sections that take effect January 1, 2001 to incorporate
references to the independent review process and imposes certain requirements on the
Department and grants it certain sanctioning powers. (See Sections Sections 1, 3, 4, 6, and 8 of
the measure.).

Effective Date: As noted above, SB 189 has two different effective dates. The provisons
outlined above are effective as of January 1, 2000. Dentd plansthat believe they will be subject
to the requirements of AB 55 should consult Sections 1, 2, 5, 7, 9, 10 and 11 for the independent
externd review process provisions that will become effective on January 1, 2001.

Implementation Plans should immediately review their grievance systems to ensure that they
will be compliant with the identified provisions of SB 189 by January 1, 2000. Internd
operations manuals should be modified accordingly, as should materids disseminated to
enrollees regarding their grievance procedures.

The precise details of SB 189 should be consulted as the only reliable guiddines for
implementation.

D. Utilization Review: (SB 59 (Perata))

SB 59 addresses the practices of internd "utilization review™ or "utilization management” by
hedth plans ("UR"). Like severd other pieces of the mgor legidation of 1999, it representsthe
end-point of severd years of attempts a legidation and extensve negatiations. And, like the rest
of the managed care legidation of 1999, SB 59 reflects sgnificant involvement of the Governor's
Office.

SB 59 addresses the prospective, retrospective or concurrent review and approval, modification,
delay or denid, based on medica necessity, of requests by providers for the provision of
specified hedth care services to enrollees. It sets forth procedures and timeframes for plansto
review atrestment request and it provides for timely provison of information and decisons
regarding an enrolleg's trestment needs and that enrollees will receive information regarding the
processes that are used by the plan when determining whether to deny, modify or approve
sarvices. To the extent that a given dentd plan does not engage in such activities, the
applicability of SB 59 will be accordingly limited.



Every dentd plan that engagesin utilization review shdl have a"dinicd director with Cdifornia
licensurein aclinical area appropriate to the type of care provided by the specidized hedth care
sarvice plan.” Thisshould be adentist. Moreover, only certain licensed hedth care
professonas may deny or modify requests for authorization of services for an enrollee for
reasons of medical necessity. "Medical necessity” isnot differentiated between medical
necessity and denta or other types of specidized necessities.

The measure establishes severd new requirements regarding dinicd criteria or guiddines used
in aplan's utilization review and how those are to be disclosed. Theseinclude:

Disclosng UR processes to contracting provider groups and any entities that perform UR for
the plan.

Applies plan criteria and guiddines to those used by contracting providers that do UR.

Criteriaand guidelines must be congstent with sound clinica principles and processes.

When criteria or guidelines are used for denid or modification of atrestment request, they
must be disclosed to the provider and the enrollee automatically without need for a specific
request.

Criteriaor guiddines for specific procedures or conditions must be made available to the
public upon request and afee may be charged for copying and postage expenses. Electronic
means may aso be utilized.

A specific disclamer is required when such information is disclosed to the public.

SB 59 dso establishes avariety of UR process standards.

They apply both to plans and to contracted entities performing UR functions for the plan.

There must be written policies and procedures regarding UR processes and procedures, with
specified € ements thereof.

The"clinical director” is required to ensure that the UR procedures comply with the
requirements of SB 59.

Approvasfor trestment may be made by unlicensed personnel as noted above but only
Cdifornialicensed health care professonas competent to evauate the clinica issues of agiven
request may deny or modify such arequest on the basis of medica necessity.

The plan is restricted to requesting from providers, to determine medica necessity, only
information which is reasonably necessary to make the determination.



If adecision will affect routine care it must be made no later than five business days from the
plan'sreceipt of the information needed to make the decison. If the decision affects care where
the enrollee faces an "imminent and serious threat™” to hisher hedth, or when the five-day
standard would be detrimenta thereto, the decision must be made within 72 hours or less of the
receipt of the information necessary. Emergency services of course must be rendered to enrollees
without any prior authorization up to the point of stabilization.

Provison is made for extenson of the above time frames when the plan is unable to receive
al the information requested or for other reasons stated. There are notice requirements involved
in such an extention.

Communication of plan decisons must be made within specified time frames applicable
respectively to prospective, retrospective or concurrent review.

All communications regarding UR decisions must be specific, dear and concise, giving
reasons for the decison, a description of any criteria or guiddines used relating to medical
necessty and so forth. If thereisadenid, delay or modification, the name and phone number of
the hedth care professond responsible must be included, as wel as information about the filing
of grievances. If aplan uses UR, it must provide telephone access to permit providers to secure
authorization. Compliance with these requirements must be part of the plan's quality assurance
program and will be an dement of the Department's periodic on-site medica survey of the plan.

The Department has the power to assess adminigirative pendties for non-compliance with
the requirements of SB 59.

Effective Date: January 1, 2000

Implementation: Plansthat do utilization review, as defined, should review their policies and
procedures to ensure that they are in compliance with SB 59. The "medical necessity” language
should not be considered an "out” for dental plans, snce they are clearly intended to be covered
by SB 59. The definition of "medica necessity” is obvioudy one that should be of "dentd
necessity", which must be developed and consstent with sound clinical principles and processes.
Thisisarequirement of exising law. The very specific time frames suggest that plans should
develop reliable interna tracking systems for affected requests. Plans should develop
information packets regarding the policies and procedures used in their utilization review, for
dissemination to providers and to enrollees and the public, as specified.

Dentd plans should make sure that their Denta Directors hold a Cdifornialicense and that
any plan personne involved in denying or modifying treatment requests are themselves
"gppropriately licensed” to be making such decisons. Although thisisagray areain the hill,
plans should be conservetive in their procedures for permitting various categories of personne to
make such negative UR decisons.

Dentd plans should review their standard |etters regarding denias or approvas of requested
procedures to ensure that they comply with SB 59, and that they are courteous and "caring”.



. Pans engaging in UR should ensure that their providers have adequate telephone access to
Seek authorizations.

Plans should ensure that their internd personnd are aware of these new requirements and be
prepared to respond to requests, whether from requesting providers, enrollees or smply members
of the public, for the decisions and or materids to which they have aright under SB 59.

Pans should ensure that their providers are aware of the new requirements of AB 59, so their
treatment requests are properly handled, whether through prior, concurrent or retrospective
review.

E. Second Opinions. (AB 12 (Davis))

Second opinion legidation has o been before the Legidature for severd years, finaly making
itin 1999. AB 12 gives enrollees access to a second opinion under specified but non-exdusve
conditions. The open-endedness of this "conditions" section suggedts that the enumerated
conditions will be viewed merdly as examples rather than as the exclusive portds to a second
opinion. The Department of Corporationsis likely to interpret this access quite liberdly. Thus
athough the conditions include any of: the presence of surgical procedures; a condition
threatening loss of life, limb or bodily function; unclear or complex and confusng dinicd
indications or conflicting test results or inability to diagnose conditions; atreatment planin
progress not improving the condition of the enrollee within an gppropriate period of time; or the
enrolleg's "serious concerns' about the diagnosis' it islikdy that a request for a second opinion,
unless patently frivolous, ought to be provided.

A second opinion must be provided by "an gppropriately quaified hedth care professond,

acting within hisor her scope of practice”, and possessing "adlinica background, including
training and expertise, related to the particular illness, disease, condition or conditions associated
with the request for a second opinion.” The authorization or denid must be provided in an
expeditious manner, and if there isindeed an imminent and serious threet to hedith, life or limb

the second opinion must be rendered in atimely fashion appropriate to the condition but not to
exceed 72 hours after the plan's receipt of the request, whenever possible. The second opinion is
to be rendered by an in-plan provider, unlessthere is no appropriately qualified provider within
the plan's network. Certain sub-distinctions are made with respect to provider organizations
within the plan network.

If the second opinion is rendered the provider must give the enrollee and the initid hedth
professional a consultation report, including any recommended procedures or tests. If arequest
for asecond opinion is denied the plan must give the reasons for the denid in writing to the
enrollee and natify the enrollee of the right to dispute the denid or file a grievance.

Plans should note that the timeframes of SB 59 will apply to the authorization or denid of a
request for a second opinion.

Note: The enrollee requesting a second opinion is responsible only for the costs of applicable
co- payments which the plan requires for amilar referrds, the plan picking up any other expenses
of the second opinion.



Effective Date: January 1, 2000; by July 1, 2000 plans must file with the Department of
Corporations their timelines for responding to requests for second opinions.

Implementation: Plans should be prepared to respond to requests for second opinions through
the screens of AB 12. Providers should be notified of this new opportunity open to enrollees.

Plans will need to modify their own interna policies and procedures regarding second opinions
inlight of AB 12. They may conclude that more generous policies will in the long run prove the
mogt functiond. The open-endedness of AB 12 suggests that an externd adjudicator of adenid,
whether the Department of Corporations or ajudge or ajury, may construe the text, in dl but the
most clearly frivolous requests, to find the right to a second opinion. The statute sets out some
standards of need for a second opinion, and while some of them are high, some of them ooze
congderably lower. The threshold for the obligation to grant a second opinion is not clear.

Plans may, in the end, find that the best policy isaliberad palicy.

F. Telephone Advice Services. AB 285 (Cor bett)

AB 285 imposes requirements on entities engaged in "the business of providing telephone
medica advice servicesto apatient at a Cdifornia address’

Such an entity, whether in-state or out- of-state, must be registered with the Department of
Consumer Affairs. 1t does not apply to Cdifornia professiona licensees who provide telephone
medica advice as part of their practice.

Thehill isatiming nightmare. 1t redtricts operation of such services after January 1, 2000 but
requires the Department of Consumer Affairs to make gpplication forms available by Jduly 1,
2000, leaving an apparent de facto moratorium in place. If such abusness entity is accredited
by certain enumerated nationa accrediting groups, then they will be deemed provisondly
registered until the end of the year 2000 or until adenia or grant of an application regidration is
made by the Department of Consumer Affairs. Clearly thisisabill that will require emergency
clean-up legidation in 2000.

"Medicd advice" is very broadly defined in the measure, as "any activity that would require
licensure under thisdivison", which includes dentistry. Any dentd plans contracting with a
separate entity providing such telephone medica advice should ensure that the staff employed

are properly licensed in accordance with AB 285. If it is an in-date advice service, the staff must
be gppropriatdy Cdifornia-licensed, certified or registered. If it is an out- of-state advice service,
the employed professond's must be licensed, registered or certified in the state within which

they are operating. Planswill be obligated to ensure that the advice provided by a contracting
telephonic advice service is congstent with good professiona practice, that it maintains records
of the services provided to Cdifornia patients and that it provides quarterly datarelating to
complaintsfiled againg the service itsdlf.

It would not gppear that the requirements of AB 285 apply to telephone advice given by aplan
itsdf. Clarification on this may emerge when the Department of Consumer Affairsissues
regulations to implement the measure, athough it is not required to do so. Denta plans would,
however, be wise to ensure that their saff telephonicdly providing "medica advice' as defined,
be appropriately licensed, certified or registered and in good standing with the appropriate



professond licenang board in the Department of Consumer Affairs, particularly their dentists
and dentd hygienigs. The truly conservative path would be to limit telephonic communication
of "medicd advice" entirdly. This may not be difficult, Snce most plans are cautious about
providing over the telephone the sorts of advice that would require licensure.

Effective Date: January 1, 2000/July 1, 2000

Implementationt See above suggestions, dthough the best implementation may likely have to
await clean-up legidation and regulations.

G. New Department of Managed Care: (AB 78 (Gallegos))

The notion of establishing a new department dedicated exclusively to regulating HMOs has been
around the Legidature for the last several sessons. Last year such a bill madeit to Governor
Wilson's desk, only to be vetoed, dthough he had earlier in the year introduced a " Governor's
Reorganization Proposd” to create a new department. This year severd bills were introduced to
achieve this objective. AB 78 by Assembly Member Dr. Martin Galegos, Chair of the
As=mbly Hedth Committee, became the vehicle for the ultimate text.

The Davis adminigration released its hedlth care reform package only in mid-August and the
actua text of the reorganization bill was not released until the morning of the floor vote on the
bill during the last week of the sesson. It was never heard in committee.

AB 78 establishes a new Department of Managed Care within the Business, Transportation and
Housing Agency, where the Department of Corporations is currently housed. 1t will be headed
by a Director gppointed by the Governor. The new department will be very much the same as
the old department and the three hundred and twenty-Sx page measureislargely an exercisein
re-naming.

Some changes are, however, worth noting and reviewing.

The Director of the new Department is mandated to work with the new Advisory Committee
on Managed Care to study the feasibility and advisability of transferring to the new Department
the regulation of hedlth insurance from the Department of Insurance. The result of thisstudy is
due December 31, 2001.

Section 1342 of the Knox-Keene Act is amended to elevate to a"purpose’ of the Act that
enrollees have thelr grievances reviewed by the new Department expeditioudly and thoroughly.

The compoasition of the Hedth Care Service Plan Advisory Commiittee is recondtituted and it
is renamed the Advisory Committee on Managed Care and given amore pro-active charter.

The Office of Petient Advocate is established, to help enrollees obtain covered services from
their plans, to give assstance in using the new independent externa review process and to
educate enrollees. The Patient Advocateisto develop educational guides for consumers on
hedlth care rights and do public "outreach” and education on same; the Advocateis toissue an
annud quality of care report card on HMOs, which will be placed on the new Department's
Internet website; and the Advocate is to make recommendations to the new Department on



enforcement actions to protect patients. It is semi-independent of the Department and reports to
the BT&H Agency.

A new Clinica Advisory Pand is established, to help monitor the new independent externd
review process and do other clinica reviews related to reducing clinica errors and promoting
patient safety.

The new bill dso indudes disclosure provisons rdating to other of the new legidation
passed this year, including the new internd utilization review processes, second opinion rights,
and the independent external review process.

Authorizes the Director of the new Department to order the discontinuance of an unsafe or
injurious practiceif the Director has reasonable grounds to believe that irreparable loss and
injury will occur to agiven plan enrollee. Certain expedited procedura steps are included.

Authorizes the new Director to levy an additiona assessment, over and beyond the current
assessment powers of the DOC, to provide sufficient revenue to support the incrementa costs of
the new Department in fiscd year 2000-2001. (This despite the Department of Corporations
current $10 million fund baance, the unexpended ba ance of which will be tranferred from the
DOC to the new Department.)

Effective Dates. January 1, 2000, but not operative until the Governor by adminigrative action
establishes the new Department or July 1, 2000, whichever occursfird.

Implementationt There are no explicit new requirements imposed on plans by AB 78, dthough

as plans update their enrollee, provider, vendor and other documents they should systematicaly
change references to the "Department of Corporations' to the "Department of Managed Care.”
The measure is slent on the timing of this but plans would be well advised to addressthis as

soon as possible.

H. "Silent PPO's": (SB 559 (Brulte))

SB 559 rdates to the sdlling, leasing, transferring or conveying the availability of providersina
network by a hedlth care plan. However, the language is somewhat muddled and so it pertainsto
dl plansthat develop networks. The following are the key provisons of the hill:

A plan must disclose to a provider whether its provider network will be sold, leased,
transferred or conveyed to other entities as defined, with various other disclosure requirements
included.

A plan must disclose the practices of the payors to whom the network will be sold or leased
that encourage the payors or subscribers to use the provider network.

The plan must disclose to the provider whether any payors so acquiring the network are
permitted to pay a discounted rate and must disclose within specified timeframes to the provider
asummary of al the payors eigible to pay the provider the contracted rate under the contract.



The plan must permit providers to decline to be included in any network that is so transacted
if the payors do not actively encourage their subscribers to use the provider network, and not be
pendlized for so declining.

Effective Date: July 1, 2000

Implementation Plans that have or develop provider networks and then sdll, lease, transfer or
convey the avallability of these providers and the discounts granted pursuant to the provider
contract should examine this statute very carefully. If agiven dental plan is engaged in such
transactions, on ether sde of the transaction, this statute pertains.

.  Miscellaneous

A number of other managed care measures were enacted in 1999, but dental plans were either
exempted from them or their subject matter did not pertain to dentd plans.

Perhaps the most significant of these was SB 260 (Speier), deding with the increasingly serious
problem of the solvency of capitated medica groups. Severd large ones have gone bankrupt or
arein serious financid draits, a gnificant threat to the sability of the overdl hedth care
ddivery sygem. Dentd plans were exempted from thislegidation, which establishes certain
group financia solvency criteria and aso establishes anew Financia Solvency Standards Board
within the new Department of Managed Care to Study certain specified issues in greater detail.

While specidized plans were exempted from this legidation, they nevertheess should conault its
provisons for tailored emulation in their monitoring the fiscal and adminidrative sability and
solvency of provider entities with which they contract, whether on a capitated basis or otherwise.
The stahility of provider groupsin hedth plan networksis atop issue of concern with legidators
and hedlth policy makers. If provider group fiscal ingtability is perceived within specidized plan
networks, it is certainly concelvable that specidized plans could come to be included in the
gatutory provisions enacted by SB 260. Therefore they should be consulted at least by way of
guidance and reference for managing provider groupingsin specidized plan networks.

[1. CAUTION

The measures outlined in these Implementation Guiddines must be carefully read and andyzed
by plan management and plan counsel. There are amyriad of details and nuancesin each and
planswill be held accountable for knowing and implementing them. These are complicated
measures, not only dedling with large issues, but quite explicit and detailed in their requirements
reflecting the severd years of legiddative attempts and negotiations that preceded their ultimate
passage. Moreover, after Governor Davis decided to intervene in the managed care reform
legidative process in early July, with conceptud proposas rdeased only in mid-August, and
some text only revealed on the day of the floor votes various bills were consolidated into these
consequently large bills,

The output of the 1999 legidative session obvioudy crestes anew era of regulation of managed
cae. Smart planswill study, absorb and implement the new legidation conscientioudy and
deliberately. Plans who neglect these measures will surdly be visited by the Enforcement
Divison of either the Department of Corporations or the new Department of Managed Care.



